LETTERS TO THE EDITOR

The meaning of ‘dead’ lands

William Claiborne (February 22)
quotes an East Jerusalem attorney.
Ehas Khouri, to the effect “that
much of the land not deeded to Arab
owners (and therefore being coeded to
the purposes of [srasli settlement)
falls into the category of ‘min’
land.” Mr Khouri is not being
particularly ingenuous with your
. Teporter, since “miri” for all intents
and purposes went out of existence
in Palestine in a series of land laws
promulgated by the (ttoman
Authorities in 1913-14 and was
absorbed into frechold.

lnhhl
Land Ordinances of 1920-21). A
“Settlement” process was set in
motion in the late twenties to
adjudicate outstanding claims and
register titledeeds of just such
properties, which was mare or less
complete by 1948 in time for the

British departure.

What Mr Khoun is referring to is
quite another matter, what was
called “Mewai” or “Mahlul” in the
Ottoman Empire and in the British
Mandate sweceeding to it (cf the
author's book [slamic Law in
FPalestine and Israel, E. J. Brill,
Leiden, 1978, pp. 53-72 and 136-54),
ie, “dead™ or “vacant lands", land
which properly appertained to no
owner and to which, therefore, no
tapu fee br new Ottoman British
title-deeds applied unless it went

through the typically
(Oitoman/Islamic process ~ of
enclosuré and ‘‘vivification"

(cultivation for three comsecutive
vesrs), at which point it became
“miri” and ttle-deeds were
theoretically granted and a tapu fee
paid. Land became “vacant” or
reverted to its “dead” status either
through a failure of heirs or a 3-year
failure in cultivation, or both.
These “dead”™ or “Miri Mahlul”
lands, which Khouri allows your
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correspondent to believe had the
same character ag the now defunct
“miri” lands, came to constitute,
along with another category of
lands called Metruke .in the
(Ottoman Empire, what was called
in the Mandate “Public Lands™ or
State Domain, the ownership of
which was vested in the British
Crown through the High Commis-
gsioner (in strict [slamic theory
Mewat or Mahlul properly belong to
Allah or his representative on earth,
which the British Authorities and
the Israelis today evidently consider
themselves — “Allah™ or “ElI”
presumably being eqguivalent
usages). The gitnation on the West
Bank has not changed at all since
Mandate times, nor has it changed
appreciably in Israel despite a new
Land Law in 1969 (this is to say
nothing about the problem of
“Absentee Property”, which 1is
another guestion entirely).

Despite Mr Khouri's misleading
of your correspondent (who makes
the typically “Western™ mistake of
taking such disingenuous half-
truths at face value), the Israch
authorities are perfectly within
their rights as the secular Sultan (ie,
“Power”) by whatever cultural or
legal yardstick one wishes to apply,
sither lalamic theory, Ottoman law,
or Mandate, Israeli, or Jordanian
law succeeding to it or depending on
one's point-of-view even Biblical
writ. Mr Khouri, as an East
Jerusalem lawyer, well knows that
any bona fide “enclosed” or
cultivated “Dead” lands have been
held in the Ottoman Empire since
1858-59 by titledeeds and since
1913-14 are indistinguishable in
every way from freshold tenure.
They are, therefore, not at issue in
the cuwrrent dispute, which rather
involves onenclosed and uncult-
vated lands, what Islam so
graphically alluded to as “[ead”
and what Ottoman, Mandate and

Israeli authorities consistently
treated as “Public Lands " or State
Domain.
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Palestinian lands: Islamic law still counts

I3r Shah:k's intemperate attack
on me (Aprl 12), while chvivasly
heart-felt, cuniaing  substantial
INACCUrACIes.

(:3 His definition of miri is incor-
rect. You can call miri whatever you
choose, as Mr Khouri and I
Gliahak blithely do, but the simple
facts are that since 185559 and
1913-14 in the Oltoman Empire and
the early 1920s in Palestine, miri
lands were oblized to be held by title
deeds. Dr Shahak implicitly con-
crdes as much in calling min
“arivate’ (1 only contcnded that
“for 2!l inlents and purposes” they
had become indistinguizkable from
frechold).

Since wransformation of mewat
into miri required prior and direct
Government approval in  both
Mandate Falestine and
Otioman/Islamic law preceding it
{all incursions notinvolving suck in
the Mandate being referred to as
“gquatting™), vour readers can well
imagine how jealously such
prerogatives were puarded by all
governments concerned — inciud-
ing the Israeli and dJerdanian
sucressor ones. Whether justly or
unjustly (I am not here judging the
merit of the lawsinvolved}, if land is
r:ot held by title-deads it is by defini
tion simply not merd, but rather
‘mewat or “dead” — mefruke or
“Public Lands"” having inng argo
hoon regigsiered in the name of the
Government

(2) There were ot “two kinds™ of
mewaf, as Shahak asserts, there
wae only one and most degidedly
these were not simply “desert” a2 he
lamely contends. Hether, there were
{wo kinds of metruke or Public
lLands, both of which he mistales
for his second vanety of mewat. To
show how these [zlamic categories
retained their force, not only did the
British recognize both of these types
of metruke In Arts. 12213 of ihe
Palestine Order-in-Council of 1222
and Arts. 2930 of the Land (Settie-
ment of Title) Ordinance of 132> (a
distincrion which was retained in
the supposediy “new” lsrael Land
Law cf 1965), but cleaning up a last
hit of untidiness, the High Commis-
sioner was -nvested with the power
to declare miri mahlul (vacant mirg)
“Public Lands” in the Land Law
(Amendment) Ordinanceof 1933, As
a consequence, not only was an
enlargement of the domain of Public
Lands of immense proportions
presaged, bui in  the process
prescription was severely reduced —
“shsence from Pzlestine” not even
being recognized as a cause for its
interruption — And adverse posses-
2i0n and sguatiers’ rights, where
mahiul and mewet were concerned,
werg curtaiied absoluteiv,

(31 We are, unfortunately, not
dealing with sentimentaiity, but
hard and somenmes cold realiny
Thne law, right or wrong, 15 as | have
stated it to be. 1 cannot attest how
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most “cultivated lande" on the West
Bank are preseatly held, as this, as
Shahak rizhtly notes, would invoive
a timewonsuming, costly, and if
history is =any judge, probably
useless survey, but this was never
my intent — only to show what the
law actoally bearing on the
situation is. INor can [ comment on
the value of the source he relies on
twice referrng to as “the Hebrew
Press”.

{4} Finally, his eontention that
[slamic law “ceazed to be opera-
tive” years sgo particuiariv where
the formerly Jordanian West Bank
is concerned is a tvpice]l Western
conceit and no good Yuslim would
ever arree to such a contention
{sophistic comments about Western
“Orientalists” and reference to
Edward Said's “masterpiece” not-
withstandinz), In fact, Islamic law
was purposefully absorbed into the
legal framework of Palestine by Art.
26 of the P.0i.C. of 1922 and on the
West Bank this has never changed,
Mandate Law stii] being generally
operative (which inciudes the
Islamic/Owoman Civil Coge or
Meselie of 1569-76 and the Ouoman
Land Code of 15835.

Robert Eisenman.
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